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liarch 25, 1941,
THE SECIETARY O AGRICULTURE.
MY DiAR IR. SECRETARY:

The Acting Secretary of Agriculture, in his letter of February 5,
requested my opinion "wiether the Secretary of Agriculture, in taking
disciplinary action against an employee of this Department on account of
the employee's mieconduct, can properly require the employee to reimburse
tihie Goverrment for a payment made by the Goverrment to a private person
for property damage resultinz from the cmployee's negliigence.”

By way of illustration lie cited the following cases An enployee
making an official trip in a Government car became intoxicated and
collided with a privately owned vehicle., The employee accerted
complete responsibility for the collision and voluntarily paid the
cost of repairing the Uovermment-owned venicle, A claim for ihe
damage of the nrivately o.med vehicle, amcunting to approxirately
$125, was submitted to the Department and allowed under the provisions
of the act of Uecerber 28, 1922, c. 17, L2 Stat. 1066 (U. $. C., title
31, secs. 215-217). Funds for this claim were appropriated by the
Congress. and payment was duly made. As a disciplinary measure the
enployee was reculired to take leave without pay for 1 month and was

"placed on probation for a year, It is further stated that the
guestion has now arisen whetihier the Secretary of Agriculture can also
require the employee to reimburse the Government in the amount of {125,

In the absence of statutory authority, express or implied, an
officer or employee of the Govermment may not be administratively
deprived of his lawful compensation. Speaking on this subject in
Corcoran v. United States, 38 Ct. Cls. 341,345, the court said:

"wo tihings are escemntial to deprive an officer of hiis
sbtatutory compensationt The first is that the power so to do
mist be lodged, directly or by necescary implication, in some
official hands # ¥ 3#,"

See also Swith v. Jackson, 246 U. S. 388; dcCarl v. Cox, 8F. (2d) 69,
Cert, denied, 270 U, S. €523 lcCarl v. Pence, 1B8F. (2d) £09; 3L Op.4.G.517.

The act of December 28, 1922, under which the claim was adjusted
and reported to the Congress does not provide for reimbursement by
ti:e exployee, 2ud no statute charges you with collecting the amount
from him. If it were to be attermpted the erployee would, I think,
be entitled to his day in court as in conaection with other claims
asserted by the United States apgainst its citieens.
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Aside from these consideravions, it is not within the power of
the head of a department to enforce such demands by administrative
action save with the acquiescence of the employee; and the damage
might be great, affecting toth willingness and ability to repay.

fhat is now sugrested wasy in effect, tried out during the
earlier years of our national existence, but with judicial determinctlions
of the liability. I refer to the following statement of the Solicitor
Tor he Govermment in Dennis v, United States, 2 Ct. Cls. 210, as
indicating the view entertained at that tire.

1t is undoubtedly true tual the claimant could not ha.e procecded
against the raster., Here it is: clleged that the collision resulted
from the failure of the government ship to nave tie required signals,
The failure to do this must be regarded ac negligence on the part ol the
master. For such negligence the nmaster, and not the United States,
is responsible, and for this the claimant, by the statutes to wiiich
reference has been made, has a complete renedy in the district courts.®

lumerous suits wcre filed by private parties against officers
and employeec of the Government and the judgments obtained were sone-—
tiwes in arounts so large as to tireaten financial ruin and bankruptcy.
lotwithstanding the view stated by tae Solicitor in Denuis v. United
States, the “Yon;recs repeatedly &are to tire reliel of the erring
officers and erployees. Thus, in lurray v. Schooner Charming Detsy,
2 Cranch €, 12L, tihe Su reme Court held Captain Murray, of the U.S.
frigate Constellation, personally liable for a tortious seizure, but
tlie Congress made provision for his relief by tiie act of January 31,
1005, c. 12, 6 Stat. 56. Some of these suits were undoubltedly
prosecuted in anticipation of suchk action by the Congress, In other
cases private acis appropriated monef for the drec. relief of the injiured
private percoas.

Since ihat tiue the Congress Lias by genera. legislation
progressively assu:d liabilaty to personc v.staining injuries through
negligence ol officers a.d enployecs ol the Government and in doing
50 has not wade provision for the assertion of claims by the United
States against the officers and employees causing the damage. 4
comprehensive review of the course of sucu legislation (including
private acts) in collision case: appears in the Governwent's brief
on reargurent in Joston Sand and Gravel Co. v. United States (no.

15, October Term, 1928), 278 U.S. k1.

For the foregoing reasonc it i: my opinion that there is no authority
in tihe Secretary ol Agriculture to require an employee to reimburse the
Government for a payment made in settlement ol a claim under the act of
December 28, 1922, Of course, the «wuployee may be subjected to suitable
discipline, includin~ dismiss-1, if warranted.
Respectfully, ‘
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